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Gurvent Yopics. 


HE subject of the neutralization of sub- 
marine telegraphic cables, which was 
elaborately and carefully discussed in a lead- 
ing article in-a recent issue of the ALBANY 
Law JOURNAL, by Alexander Porter Morse, 
| of Washington, D. C., is attracting much in- 
terest, and is being generally discussed by 
the press of the country. The sentiment ap- 
pears to be all one way, viz., in favor of plac- 
ing these modern means of international 
communication under the protecting gis of 
international law, in order that there shall be 
no possibility, or, at all events, a very remote 
one, of the interruption of such communica- 
tion even for a brief period. The reverent 
message which was the first one flashed 
across thousands of miles of ocean, “ What 
hath God wrought! ’’ was more than the ex- 
pression of a mere sentiment; it embodied 
the generally accepted belief among civilized 
nations scattered all over the habitable globe, 
that the marvelous achievement upon the ac- 
complishment of which so much energy and 
treasure had been expended, and which was 
at last brought to glorious fruition, was 
really the working of an all-wise providence 
through human agencies, an achievement of 
inestimable importance in uniting widely- 
separated English-speaking peoples, a tri- 
umph of science which not only annihilated 
space and time, but accomplished more for 
the solidarization of the human race than 
any one previous event in the history of the 
Vou. 56 — No. 5. 





world. Well might one exclaim with 
reverence: “What God hath joined 
together let no man put asunder.” It is in 
this light that the protection of such means 
of communication takes on added import- 
ance, not to say sacredness. This country 
being separated on either side by a vast 
ocean, and therefore particularly interested 
in the maintenance of the lines of communi- 
cation, might very properly take the initia- 
tive in the proposed movement for a con- 
gress whose duty it should be to frame and 
put in force regulations having that most de- 
sirable end in view. While an international 
agreement to thus neutralize, or render 
sacred from violation, this inestimable boon, 
might not provide for all future contingen- 
cies, such, for example, as piratical expedi- 
tions, it would at least have the effect to 
prevent the authorized naval force of any 
nation which might be a party to the con- 
vention from stopping cable communication. 
Surely few higher or nobler objects could 
engage the attention of civilized nations 
than the preservation, in times of war as 
well as of peace, of this great connecting 
link of human brotherhood. As Mr. Morse 
well says, “ The policies of States, the move- 
ments of fleets and armies, and the regula- 
tion of the markets of the commercial world 
depend upon advices, communications and 
orders that are habitually transmitted 
through the agency of submarine cables.” 
It is to be hoped that the agitation of the 
question now going on on both sides of the 
ocean will be productive of speedy and 
tangible results. 


A recent number of the “Green Bag” 
contains what purports to be “ An Unpub- 
lished Letter from Chancellor James Kent,” 
dated New York, October 6th, 1828. It is 
accompanied by the following explanatory 
nete by the editor: 

“ This letter was recently found in the old 
capitol at Jackson, Miss. There is no record 
showing how it got there. The Thomas 
Washington to whom it is addressed was a 
lawyer of some note, who lived at Nashville, 
Tenn.” 

Any new letter from James Kent, the great 
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jurist, illustrious legal commentator, accom- 
plished scholar and writer, would have im- 
bued us with great interest. But before us 
was an unpublished letter from him which 
increased our interest to intensity, and an- 
ticipating an intellectual repast, we read it 
with close attention. Our reading, we re- 
gret to say, resulted in the conviction that 
it is a spurious production. We are led to 
this belief by many circumstances, among 
which are the following: The style of the let- 
ter is entirely unlike anything in Kent’s 
extensive correspondence, or in any of his 
other written productions. Volumes of his 
ccrrespondence with statesmen, jurists, 
authors, legislators and judges have been 
published. His letters, many of them writ- 
ten about the time this “ unpublished ” letter 
bears date, are characterized by unvarying 
purity, elegance and correctness of style, 
showing that he was a perfect master of 
epistolary writing, which is a distinct species 
of composition. To his intimate friends, 
especially to Joseph Story, one of the great 
writers on equity jurisprudence, a judge of 
the United States Supreme Court, ranking 
next to Chief Justice Marshall, Kent, in his 
letters, laid open his heart with entire free- 
dem. We have compared many of his let- 
ters written to Story and others with the un- 
published letter in the “‘ Green Bag ” without 
finding the least resemblance between them. 
The first are choice, elegant specimens of 
epistolary writing; the latter is a puerile pro- 
duction of coarse illiteracy. As has well 
been said by ap accomplished scholar and 
journalist who has examined the “ unpub- 
lished ” letter, “It is impossible to believe 
that the learned Chancellor Kent did not 
know how to spell the word grammar 
(grammer); that he wrote Salust for Sallust; 
Quinctillion for Quintilian, Bynkersheek for 
Bynkershoek, Warberton for Warburton, 
distiny for destiny, vigilence for vigilance,” 
etc., etc. Nor is it to be supposed that Kent 
wrote belles letters for belleslettres, or Mac- 
kiavell for Machiavelli. Again, when we 
compare the style of the unpublished letter, 
bungling and coarse as it is, with any of 
Kent’s authentic writings, who would be- 
lieve that the following, which we take from 
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the pretended letter, was written by the 
most accomplished writer of his time? 

“ T was born, and nourished in boyish days 
among the highlands East of the Hudson, 
and I have always loved rural & wild scenry 
& the Sight of Mountains & hills & woods 
& Streams and do Still, & it is one Secrets 


of my Uniform health & Chirfulness.” 
* * * * * a * 


“ We have three adult children. My son 
lives with me, and is 26, & a lawyer, & of 
Excellent Sense, & descretion, & of the pur- 
est Morals. My eldest daughter is well mar- 
ried & lives the next door to me, with the 
intimacy of our family. My youngest daugh- 
ter is now of age. 


my little idol.” 
* * * * * * * 


“T made much use of the Corpus Juris, 
& as the Judges, (Livingston Excepted), 
knew nothing of French or civil law, I had 
immense advantage over them. I could 
generally put my breathren to rout & carry 
my point by mysterious want of French & 
civil law.” 

* * * * * * * 

“T mastered the best of the Greek, Latin 
and French classics * * * read Mac- 
kiavel & all collatteral branches of Eng- 
lish history Such as Libeletines H., and 2d 
Jacon’s H.” 


She lives with me and is 


On the whole, we cannot avoid the con- 
clusion that this “ unpublished” letter, the 
authorship of which is assigned to Chancel- 
lor Kent, is the production of an illiterate, 
ambitious writer who has taken material for 
his letter from one of the many biographies 
of Chancellor Kent extant, and to give it the 
appearance of originality, has clothed it in 
his own language and passed it off as a letter 
from Kent, addressing it to Thomas Wash- 
ington, of whom nothing is known except 
his residence. It is very singular that, as he 
lived at Nashville, Tenn., the letter was 
found in the old court-house at Jackson, 
Miss. It is not surprising that “there is no 
record showing how it got there.” 


The English courts are having a great 
deal of trouble in interpreting the so-called 


Betting act of 1853. In March last five 
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Division de- 


judges of the Queen’s Bench 


cided that the enclosure on a race-track 
known as “ Tattersall’s ring” was a “ place” 
within the meaning of the act, and was ille- 
gally used for the purpose of betting. 
(Hawke v. Dunn [1897], 1 Q. B. 579.) Five 
judges of the Court of Appeal have now 
overruled this decision, Rigby, L. J., alone 
dissenting (Powell v. Kempton Park Race- 
course Company), and for the present, at 
least, the bookmaking fraternity may be 
happy. The act in question is entitled “ An 
act for the suppression of betting-houses.” 
The preamble recites that “a kind of gaming 
has of late sprung up tending to the injury 
and demoralization of improvident persons 
by the opening of places called betting- 
houses or offices.” Then, “ for the suppres- 
sion thereof,” it is enacted, by section 1, 
that “no house, office, room, or other place, 
shall be opened, kept or used for the purpose 
of the owner, occupier or keeper thereof, or 
* * * bet- 
By 


‘house, room, office, or 


any person using the same. 
ting with persons resorting thereto.” 
section 2, any such ‘ 
other place” is declared to be a common 
gaming-house; and by section 3 it is made 
an offense for any owner or occupier know- 
ingly to permit his “ house, room, office, or 
‘opened, kept or used” 


other place ” to be 
for the purposes mentioned in the first sec- 
tion. It was admitted by all the judges who 
decided the Kempton Park case that some 
limitation put the 
“place” as used in those sections. Accord- 
ing to the Solicitors’ Journal, the broad dis- 
tinction between the opposing views is that 
“place” in the opinion of the majority of the 
Court of Appeal means a defined area capa- 
ble of being used by a man as his betting 
office, while in the opinion of Hawkins, J., 
and the other judges who decided Hawke v. 
Dunn, and of Rigby, L. J., in the Court of 
Appeal, it means any defined area, whether 
capable of such exclusive user or not. The 
former interpretation is in accordance with 
the intention of the legislature as expressed 
in the preamble, and can be drawn from the 
language used by the application of the 
ejusdem generis rule; the latter depends upon 


must be upon word 





a strict construction of the words, and 
ascribes a meaning to “ place ” as something 
distinct from “ house, room or office,” and 
intentionally added by the legislature with a 
view to widening the scope of its net. The 
matter is clearly one which the legislature 
ought to decide, but it is not expected that 
parliament will show any great desire to 
grapple with so thorny a subject. Comment- 
ing on the subject, the Law Times says: 
“We care nothing about the practical re- 
sults of the Kempton Park appeal, but we 
are concerned that two Courts of Appeal 
should stand in diametric conflict upon the 
construction of the same act of parliament. 
Hawke v. Dunn was decided on appeal from 
magistrates by a full Divisional Court, whose 
decision was final upon a bona fide prosecu- 
tion. This decision can never be reversed. 
In theory it binds all judges and magis- 
trates. The Kempton Park case was a civil 
action, said to be collusive, the judgment in 
which can be taken to the house of lords, 
and must, unless reversed, control all civil 
But we know that it is boldly said 
that Hawke v. Dunn is no longer law — 
that although it cannot be reversed, there 
being no appeal from the decision, it is, 
nevertheless, pricked like a bladder by an- 
other court, from whose decision, inter alios, 
there is an appeal. What a system of juris- 
prudence! The provision in the Judicature 
Act that no appeal shall lie to the Court of 
Appeal in a ‘criminal cause or matter’ be- 
comes an absurdity if decisions in criminal 
causes and matters can be thus got rid of. 
This, however, is not the first illustration of 
the anomaly, and if the legislature had time 
for the serious consideration of our judicial 
system, here lies to their hand a very import- 
ant reform.” 


courts. 


Early in his career at the bar, William M. 
Evarts was the counsel for the defense in an 
important criminal case. He conducted it 
with such skill, learning and eloquence as to 
gain the general applause of the public — 
but his client was convicted. Not long after 
the trial he met Ogden Hoffman, one of the 
most eloquent legal orators of his day. 
“Mr. Evarts,” said Hoffman, “though you 
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conducted the recent criminal trial in a man- 
ner highly creditable to you, and while it 
may not be agreeable to you to know that 
your efforts have been defeated, let me say 
that the result of the trial was a fortunate 
circumstance for you. I was, some years 
ago, the counsel for a person accused of a 
great crime; my efforts resulted in his ac- 
quittal. While I gained in professional re- 
pute, it is true, I have ever been sensible 
(though my own conscience suggests noth- 
ing to reproach myself with) that the sober 
sense of the community has taken some um- 
brage at the result. Now, in the outcome of 
your late efforts you are at least safe from 
this influence. Take my advice; adhere to 
civil business, and let the criminal courts 
alone.” The trial to which Mr. Hoffman 
alluded was his celebrated defense of Rich- 
ard P. Robinson, indicted for the alle 

murder of Helen Jewett. Hoffman’s ad- 
dress to the jury on that occasion is scarcely 
equaled in the legal history of modern times. 
Though all the circumstances were against 
Robinson, the thrilling eloquence of Hoff- 
man completely captivated the jury, who ac- 
quitted him against the almost unanimous 
voice of the public. Mr. Evarts, it may be 
added, took his friend’s advice, for it is not 
known that the great lawyer, now retired 
from active practice, undertook any criminal 
cases thereafter. Criminal trials at the pres- 
ent day, as every lawyer knows, are seldom 
conducted with such depth of learning, elo- 
quence and forensic skill as characterized 
this branch of practice a generation or two 
ago. They have come to be contests be- 
tween expert scientists, who hire out their 
cunning to the opposite sides of a criminal 
case for a quid pro que. Science becomes the 
football of opposing counsel, and justice as- 
sumes closer blinding than she is usually 
represented to have while holding the scales. 


In one respect, at least, the laws of Eng- 
land relating to the punishment of offenses 
committed by youths may be studied by 


penologists in this country with profit. For 
example, the Larceny Act of 1861, section 4, 
permits the infliction of whipping in cases of 
simple larceny. Probably there will be a 
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consensus of opinion that when a boy of 13 
or 14 years of age has been convicted of 
stealing, or of almost any crime, it is much 
better that he should receive a good flog- 
ging than that he should be sent to prison, 
to make the acquaintance of and learn the 
ways of hardened criminals. But even the 
laws of old England do not seem to be per- 
fect, for in a recent case of a boy convicted 
on indictment, who had pleaded guilty to 
breaking into a shop and stealing some 
money, it was found that as he was convicted 
for housebreaking, under section 56, which 
does not provide that whipping may be in- 
flicted, he, therefore, could not be punished 
in that way. In cases of youthful prisoners 
a good birching would doubtless exercise a 
greater deterrent influence than imprison- 
ment, and, in addition, would not subject the 
young law-breaker to the vile influences and 
associations which are inseparable from resi- F 
dence in a penal institution. “ Spare the rod 
and spoil the child” is just as true as it ever 
was, and the question is at least worthy of 
consideration whether the courts might not, 
with benefit to society, take up the rod where 
the careless or over-indulgent parents drop 
it. Every effort, at all events, should be 
made to keep the youthful criminals away 
from the penitentiaries and their contaminat- 
ing influences as long as possible. 


That somewhat celebrated suit over the 
right to name the baby, to which the 
ALBANY Law JouRNAL some weeks ago re- 
ferred, has, as we suspected it would, stirred 
up a very deep interest among heads of fam- 
ilies all over the land. The daily press, as 
well as the legal journals, both of America 
and England, have taken it up, and the com- 
‘tit is interesting. For example, the Roch- 
ester Post-Express says: “It is not prudent 
tc take part in a family quarrel. But we be- 
‘eve that our readers, by a large majority, 
on the foregoing statement of facts, will side 
with the mother. Not that they love Sweden 
iess, but that they hold that when there is 
not unanimity in regard to the baby’s name, 
the mother’s wishes ought to prevail.” The 
conclusion of the Post-Express is heartily 
indorsed by our brilliant neighbor, the Troy 
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Press, which adds these truly philosophic 
observations: 

“In a case of dispute, and this will not 
arise in a well-regulated household, the wish 
of the mother should be final. She risks her 
own life to give birth to a child, and it is a 
brutal father who will seek to override her 
wishes in such a matter. In too many fami- 
lies, we regret to say, the father’s despotic 
will governs absolutely, and the mother sub- 
mits to injustice rather than to risk the dis- 
pleasure of her husband. Where love reigns, 
however, there will be cheerful consultation, 
and each will be more anxious to please the 
other than to exert his or her preference in 
naming a child. But it is a very cruel or 
thoughtless father who insists upon having 
his own way in this respect.” 

As for ourselves, though we have an opin- 
ion, we do not propose to usurp the preroga- 
tive of the court and attempt to decide the 
delicate matter. 


——_—_—_—__—— 


Rootes of Cases. 

In Foley v. The State (N. J. Sup. Court, 30 
Vroom., Part I, page 1), it was held, in a trial on 
an indictment charging the defendant with the 
statutory intercourse “with a 
single female of good repute for chastity, under 
the age of 21 years,” etc., that proof that such 
woman had been unchaste with two other men 
was properly ruled out as being irrelevant. The 
opinion of the court, which was by the late Chief 
Justice Beasley, reads, in part, as follows: “ That 
the testimony thus excluded was illegal is, in the 
opinion of this court, entirely clear. We think 
it was illegitimate because it bore no relation 
whatever to the issue then trying. By force of 
the statute that issue was whether the prosecutrix 
was ‘of good repute for chastity;’ the offer was 
to show the immaterial fact that she was not a 
chaste woman. The crime consists, under the 
conditions stated, in the seduction of the woman, 
whether she be chaste or unchaste, provided she 
be chaste in public estimation. The discrimina- 
tion to be made, in view of the act, between the 
really chaste and the reputedly chaste female was 
briefly noticed in the opinion read in the Court of 
Errors in the case of Zabriskie v. State, reported 
in 14 Vroom. 646. ‘There is a distinction,’ is the 
judicial declaration, ‘ between actual personal vir- 
tue and ‘good repute for chastity,’ as used in 
our statute. The former may be preserved, while 
the latter is impaired by indiscreet conduct. It 


offense of sexual 





does not necessarily follow that they are co- 
existent.’ This being so, it follows of course that 
the testimony presented by the defense had no 
legal significance. If it had been admitted it 
could not have affected the result.” Nor was the 
court impressed by the argument of counsel for 
the defendant, that it was the obvious intent of 
the act to protect chaste and virtuous females. 
This contention, in the opinion of the court, dis- 
regarded the fundamental rule of statutory expo- 
sition, which is where the legislative language is 
unmistakably clear, it is the duty of the court to 
enforce it in that sense without the least regard 
to results. The expressions used in the statute, 
in this case, are absolutely free from all obscurity 
or doubt; the description of “a female of good 
repute for chastity” is a definition of a class so 
plainly marked as to exclude all uncertainty, and 
such being the case, the court could not refuse to 
carry it into effect according to its terms. 


John Hanna was a passenger on one of the 
lines of the Nassau Electric Railroad Company, 
on Bergen street, in Brooklyn. When the car 
reached the intersection of Fifth avenue he got a 
transfer slip entitling him to continue his jour- 
ney on the line, upon that avenue. When a car 
came along he boarded it by the front platform. 
He surrendered his transfer ticket, after which he 
was directed by officials of the road who were 
riding on the front platform to enter the car. 
Finding this to be impossible, he refused to leave 
the platform, and was then ejected from the car 
hy force. The Second Appellate Division, in af- 
firming judgment secured by Hanna in his suit 
against the company for assault, held that the 
court properly charged the jury that if the plain- 
tiff’s ticket had been taken from him by the con- 
ductor, and there was not sufficient room in the 
hody of the car to permit him to enter, his ejec- 
tion was illegal: but that if there was room in 
the car, he was bound to enter it: his removal 
from the car was lawful, and the defendant was 
entitled to a verdict, unless excessive force was 
employed. A railroad corporation which has ac- 
cepted a passenger’s transfer ticket cannot. the 
court said, remove him from its car until it has 
either returned, or tendered a return. of the ticket 
to him. A transfer passenger has not necessarily. 
it was held. the right to board the first car that 
annroaches him on the line. regardless of whether 
there is accommodation for him, and to force 
himself into a dangerous or improper position 
unon the car: his duty is to wait until a car ap- 
nroaches in proper condition to receive him. and 
should no such car appear, he can maintain an 
action against the corporation for its breach of its 
contract to carry him. 

The Supreme Court of the United States. in the 
recently decided case of Hovey against Elliott. 
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devotes a considerable portion of the opinion to 
a criticism of the decision of our Court of Ap- 
peals in the contempt case of Walker against 
Walker, in which the opinion was written by 
Chief Judge Folger, and is to be found in the 
eighty-second volume of New York Reports at 
page 260. It was there held in substance that a 
court of equity possessed the power to disregard 
an answer lawfully filed by a defendant who had 
' subsequently committed a contempt, and might 
pass upon the case as though there were no 
answer and grant the complainant relief accord- 
ingly. Mr. Justice White, of the United States 
Supreme Court, declares that this decision finds 
no support in the authorities upon which it is 
based. “Certain it is,” he says, “that in all the 
reported decisions of the Chancery Courts in 
England, no single case can be found where a 
court of Chancery ever ordered an answer to be 
stricken from the files and denied to a party 
defendant all right of hearing because of a sup- 
posed contempt.” Chief Judge Folger quoted a 
passage from the Forwm Romanum of Chief Baron 
Gilbert as justifying his position, but Mr. Justice 
White insists that he misunderstood it. 


An act of the Arkansas legislature, passed in 
1889, requires corporations and persons operat- 
ing railroads to pay their employes, on the day 
of their discharge, the unpaid wages then earned 
at the contract rate, without abatement or deduc- 
tion, and, as a penalty for non-payment on that 
day, declares that the wages of the employe shall 
continue at the same rate until paid, etc. It was 
held by the Supreme Court of Arkansas, in the 
recent case of St. Louis, I. M. & S. Ry. Co. v. 
Paul, that the act is valid so far as it affects cor- 
porations; that the act, in imposing such liability 
on one class of corporations alone, does not deny 
them the “equal protection of the laws,” within 
the inhibition of the fourteenth amendment to the 
Constitution of the United States; that the ex- 
emplary damages allowed as a penalty for non- 
payment of the earned wages at the time of dis- 
charge are not excessive or unreasonable: and 
that the act operates as an amendment of the 
charters of railroad corporations, in so far as it 
is inconsistent therewith, though it makes no 
reference thereto, notwithstanding Const. art. 5, 
§ 23. which declares that no law shall be amended 
without enacting and publishing at length. so 
much thereof as is amended. 


A case involving an interesting question under 
the statute of limitations was decided recently by 
the Appellate Division of the New York Su- 
preme Court, Third Department. It was in the 
case of Costello v. Downer, and the decision of 
Judge Smith, of Elmira, was affirmed. The de- 
fendant, who was sued upon a promissory note, 





insisted that the note was outlawed because it fell 
due more than eight years before the suit was 
brought. In reply to this the plaintiff showed 
that the defendant, during all that period, had 
been a resident of New Jersey. It appeared, on 
the other hand, that the defendant, throughout 
the eight years, had attended during business 
hours every day at his office in the city of New 
York, and had there carried on his business. In 
order to prevent the statute of limitations from 
running against the note, or, in other words, to 
prevent it being outlawed by lapse of time, it was 
necessary, under the Code of Civil Procedure, to 
show that the defendant had remained “ continu- 
ously absent” from the State for the space of one 
year or more. The Appellate Division holds, 
with Mr. Justice Smith, that continued absence is 
different from continued non-residence. It cer- 
tainly was different in this case, for while the de- 
fendant was not a resident of New York at all, 
he was present here every day. This circum- 
stance is deemed conclusive in support of his de- 
fense and against the right of the plaintiff to re- 
cever upon the note. The opinion is written by 
Presiding Justice Parker and concurred in by all 
his associates except Judge D. Cady Herrick, 
who dissents. 


In Perkins v. Pendleton and others it was decided by 
the Maine Supreme Court, that for a person to 
wrongfully —that is, by the employment of un- 
lawful or improper means — induce a third party 
to break a contract with the plaintiff, whereby 
injury will naturally and probably, and does in 
fact, ensue to the plaintiff, is actionable; and the 
ule applies both on principle and authority as 
well to cases where the employer breaks his con- 
tract as where it is broken by the employe — in 
fact, it is not confined to contracts of employ- 
ment. It was further held that whenever a per- 
son, by means of fraud or intimidation, procures, 
either the breach of a contract or the discharge 
of a plaintiff from an employment, which but for 
such wrongful interference would have continued, 
he is liable in damages for such injuries as natu- 
rally result therefrom; and the rule is the same 
whether by these wrongful means a contract of 
employment, definite as to time, is broken, or: an 
employer is induced, solely by reason of such 
procurement, to discharge an employe whom he 
would otherwise have retained, even if the terms 
of the contract of service are such that the em- 
ployer may do this at his pleasure, without vio- 
lating any legal right of the employe. Merely to 
induce another to leave an employment or to 
discharge an employe, by persuasion or argu- 
ment, however whimsical, unreasonable or ab- 
surd, is not in and of itself unlawful, and the 
court does not decide that such interference may 
become unlawful by reason of the defendant's 
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malicious motives, but simply that to intimidate 
an employer by threats, if the threats are of such 
a character as to produce this result, and thereby 
cause him to discharge an employe, whom he 
desired to retain and would haye retained except 
for such unlawful threats, is an actionable wrong. 
Held, that a cause of action in this case is suffi- 
ciently stated in the declaration. 


CONTEMPT BY PUBLICATION. 


[Continued /rom last week.) 


Have Courts THE Power To Punisr SuM- 
MARILY? 


In England the fiction that the majesty of the 
king, represented in the persons of the judges, is 
always present in court, and hence any outward 
act is in contempt of the king’s authority, is re- 
sorted to in order to punish acts of constructive 
coutempt. 

In this country, where the power is derived 
directly from the people, the authority to punish 
as a contempt an act, whether committed in or 
out of the presence of the court, which tends to 
impede, embarrass or obstruct the court in the 
discharge of its duties, is based on the inherent 
power of the court, and as being a necessary inci- 
dent to the execution of the powers of the court — 
necessary to maintain its dignity, if not its very 
existence (23). 

Since the power to punish for contempt is a 
grave one, and of the most summary character, 
dispensing, as its does, with trial by jury, in- 
ferior courts had no such power to punish for 
contempt. The king could not be presumed to sit 
in an inferior court, nor his majesty vicariously 
represented, and so there, too, inferior courts may 
not proceed in cases of constructive contempt. 

The process of attachment for contempt must 
necessarily be as old as the laws themselves; for 
laws without competent authority to secure their 
administration from disobedience and contempt 
would be vain and nugatory. A power, therefore, 
in the supreme courts of justice to hold for con- 
tempt, by an immediate attachment of the of- 
fender, results from first principles on which 
courts of justice are founded, and must be an 
inseparable attendant upon every superior tri- 
bunal. Accordingly, we find it actually exercised 
as early as the annals of our law extend (24). 
Judge Thatcher, in a very able opinion, delivered 
(23) In re Shortridge, 21 L. R. A. 750 (Cal.); 
Re Cooper, 32 Vt. 257; Cooper v. People, 22 Pac. 
Rep. 790 (Colo); Wharton Pleading and Practice, 
§§ 957-961; Bishop, 2 Crim. Law, §§ 257-262; Mid- 
dlebrook v. State, 42 Conn. 257. 

(24) Blackstone Comm. IV, 285. 








in 1845 (25), attempts to show that as far as “ by 
speaking and writing contemptuously of the 
court” is concerned, Blackstone is in error 
where he considers it as a part of “the law of the 
land,” and the writer is inclined to think that, 
as Magna Charta was silent upon this point and 
seventy years after its signing, a statute was en- 
acted dealing with contempts not committed in 
facie curie, Blackstone might be mistaken. ‘‘ No 
authorities are cited by the learned commentator, 
and why parliament should have legislated upon 
consequential contempts, unless the evil was then 
for the first time discovered (13 Edw. I, c. 32), is 
not quite clear. If this was contempt before 
Magna Charta, and the power dwelt in the courts 
then to punish and check it, the statute was cer- 
tainly uncalled-for legislation, but if so, it is a soli- 
tary and isolated instance of such at that early 
period.” 

However that may be, from the earliest legal 
history, the power of the court has been exer- 
cised in this direction, and it is too late now to 
call it in question. 

The exercise of the power to punish for a con- 
tempt of this nature has for its object the punish- 
ment of a disrespect to the court or its order. 
A cardinal principle of free government is that 
judicial tribunals are created and maintained not 
for the benefit of those occupying judicial posi- 
tions, but for the benefit of society and the pro- 
tection of the people in the enjoyment of their 
rights. To this end it is essential to uphold the 
courts in the lawful exercise of their authority 
and jurisdiction (26). 

Mr. Wharton also takes the stand that con- 
structive contempt of court cannot be punisned 
summarily, and says that the doctrine is of recent 
introduction, and not a part of the common law 
of the colonists (27). 

Yet in In re Chessman a whole array of au- 
thorities is cited to show that this power was ex- 
ercised by the English courts many years prior to 
the Declaration of Independence (28). 

Lord Erskine, in 1806 (13 Ves. 237), says: “In 
a government where order is secured not so 
much by force as by the respect which citizens 
entertain for the law and those engaged with its 
administration, nothing which tends to preserve 
that respect from forfeiture on one hand or de- 
terioration on the other can be hostile to the 
commonwealth.” 

Superior Courts. — Self-preservation is the right 
of all superior courts. They must necessarily 
have the power to punish contempts, otherwise 
they could not protect themselves from insult or 


(25) Ex parte Hickey, 4 S. & M. 741. 
(26) Burke v. Terr., 37 Pac. Rep. 829 (Okl.). 
(27) Wharton Pleading and Practice, § 961. 
(28) In re Cheesman, 49 N. J. L. 144. 
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enforce obedience to their process; without it 
they would be powerless (29). 

In this country we know no privileges but such 
as exist for the public good. Courts, tneir ou- 
cers and process are shielded from invasion and 
insult, not from any sanctity in the institutions 
themselves, or the persons oi those wo compose 
them, but solely tor the purpose oO: givillg tucui 
aque weignt and autnority, and to enable wose 
Who adlinister tiem: to uiscllarge thelr Lunctious 
with emect (30). 

judge jade, im the case just cited, says: “ 10 
Scanualize a Court by Speaking OF WIililiy in its 
presence is a hign contempt.’ «And as 1 1s, Irom 
tne very nature ol things, necessary to keep in wie 
minds ol the peopie a disposition to submit to 
the lawiul authority, it is contemptuous to 
publish anything, during tne pendency ot a trial 
in any such court, by wiich an imputation is cast 
upon any of the judges tnereol, as to tneir im- 
partiality or integrity as respects that cause. At 
the common law every judge was regarded as the 
direct representative of the sovereign, and upon 
this fiction the power to punish for contempt was 
based. With us the people have been substituted 
for the crown, but the right to attempt by wan- 
ton defamation to prejudice the rights of litigants 
in a pending cause, degrade the tribunal and 1m- 
pede or corrupt the due administration of justice, 
which is so essential to good government, cannot 
be sanctioned (31). 

But it has never been conceded in this country 
that courts have inherent authority to punish as 
contempts acts which do not affect causes actually 
pending before them, although the acts tend to 
degrade the court and bring the administration of 
justice into disrepute (32). 

However, the jurisdiction to punish for con- 
tempt is at best an arbitrary power, and should be 
exercised only on the preservation and not on 
the vindictive principle (33). Great caution 
should be exercised when the court's attention is 
called to an alleged offense, because the judge oc- 
cupies the position of prosecutor also, and when 
he punishes he is dealing with conduct which is 
contemptuous of his own authority, and perhaps 
insulting to himself (34). The judge should see 
if there is no other mode which is not open to 
the objection of arbitrariness, and which can be 
brought to bear on the subject, and should see 
that the cause cannot be fairly prosecuted to a 
hearing unless this extreme mode of dealing with 


sO 





(29) Passmore Williamson’s Case, 26 Pa. St. 18. 
(30) Con. v. Dandridge, 2 Va. Cases, 408. 

(31) Cooper v. People, 13 Colo. 367. 

(32) State v. Kaiser, 20 Ore. 50. 

(33) Stuart v. People, 3 Scam. 395. 


| whereof he speaks. 





(34) Cooley on Torts, p. 422-425. 


persons brought before him on accusations of con- 
tempt should be adopted (35). 

“ The liberty of the press to fairly criticise offi- 
cial conduct of judges or decisions, or procecd- 
ings of courts, and expose and bring to light any 
wrongful or corrtipt act, should be carefully pre- 
served and protected by the courts. If a public 
supervision and censure through the press are 
necessary to suppress corruption and keep the 
channels of justice pure, the right to exercise such 
supervision, and to censure and expose wrong- 
doing, should and must be upheld by the courts; 
but the publisher of a newspaper who assumes to 
criticise and censure a public officer must know 
lf he censures unjustly, or 
charges falsely, he will be held strictly account- 
able. While his right is protected, his abuse oi it 
will be punished ” (36). 

The liberty of the press is, after all, only the 
liberty which every man has to utter his senti- 
ments, and can be enjoyed only in subjection to 
that precept, both of law and of morals, sic utere 
tuo ut alienum non ledas. 

Courts have not unlimited power to declare 
what shall be contempt, neither do the publishers 
of a newspaper possess unlimited license to pub- 
lish whatever they please. It not been 
deemed expedient that any class persons 
should-be privileged to attack the courts with a 
to interfere with the rights of litigants. 
* Imperfect as may be the conclusions of courts, 
in some cases, it would be a great mistake to sub- 
stitute in their place the local comments or even 
the editorial opinions of the press”’ (37). 

Statutes. —In the year 1788 a certain Oswald, 
editor of a Philadelphia newspaper, was arrested 
on some charge. Following his arrest, he pub- 
lished the following editorial: “* Enemies I have 
had in the legal profession, and it may perhaps 
add to the hopes of malignity that this action is 
instituted in the Supreme Court of Pennsylvania. 
However, if former prejudices should be found to 
operate against me on the bench, it is with a jury 
of my country properly selected and empanaled, 
a jury of freemen and independent citizens, | 
must rest my suit” (38). This was declared a 
contempt, but Oswald did not rest until he had 
called the attention of the legislature to the de- 
cision, and an attempt was made to impeach the 
court, which, however, failed, but not without a 
very protracted discussion. The legislature of 
Pennsylvania then passed a statute taking away 
the court’s power to punish for constructive con- 
tempt, and limiting- the power to cases of official 


has 


of 


view 


(35) Clement v. Erlanger, 46 N. J. Ch. 383. 
(36) Ex parte Barry, 85 Cal. 603. 


(37) People v. 
(Colo.). 
(38) Respublica v. Oswald, 1 Dallas, 318. 


Stapleton, 33 Pac. Rep. 167 
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misconduct of omecers, to the negligence or dis- 


obedience Of omeers, parties, Jurors or witnesses 
agaist the lawiul process Ol the court, and musve- 
havior Ol any person in the presence of the court. 

In 1832 a statute of the same effect was passed 
by congress governing United States courts. 
‘Lhis act was occasioned by the strange conduct vi 
judge Peck m 1620, whicn led to the celebrated 
impeachment proceedings. ‘These were the 
statutes passed on this subject, and 
Uhio and some other 
into their laws. 


uurst 
Lennessee, 
States have enacted tuem 


Lhese statutes have been held to apply only to 
those courts which depend upon the statutes tor 
their creation, while those erected by the consti- 
tutions ol the various States are not aifected. Lie 
principle was clearly announced in Storey v. |’. 
ple: * Courts created under the Constitution can 
go beyond the provisions of the statute in order 
to preserve and eniorce their constitutional powers 
by treating as contempt acts which clearly may 
invade them” (39). 

And in Ex parte Robinson (ig Wall. 511), Mr. 
Justice Field held the federal statute to apply to 
the Circuit and District Courts, but he doubted its 
application to the Supreme Court, because it de- 
rives its existence and powers from the Constitu- 
tion, 

Justices of the Peace. — Rapalje, in his work on 
Contempts, says: “ It is well doubted whether, at 
common law, a justice of the peace had any power 
to punish contempts by fine or imprisonment, ex- 
cept those committed im facie curi@”’ (40). 

Bishop, in his work on Criminal Law, quotes 
from Gabbett: “Courts of inferior jurisdiction 
can not attack or commit a party for any cow 
tempt which does not arise in the face of the 
court” (41). 

But the Code in New York expressly provides 
that the justice of the peace has not power to 
commit for constructive contempt (42); while in 
Pennsylvania and New Jersey that officer has not 
even the power to punish for a direct con- 
tempt (43). 

That the superior courts of record, or of gen- 
eral jurisdiction, are not hampered by these stat- 
utes we can safely assert. Colorado’s court holds 
the power to punish to be inherent in courts, inde- 
pendent of statutes (44). “ The legislature can 
not prevent courts of superior jurisdiction from 
punishing, or prohibit them from determining 


(39) Storey v. People, 79 IIl. 50. 

(40) Rapalje on Contempts, p. 5, and cases 
cited. 

(41) Bishop Crim. Law, § 263. 

(42) 5 Hun, 317. 

(43) Brooker v. Com., 12 S. & R. 175; 4 Vroom 
344. 

(44) Hughes v. People, 5 Colo. 436. 





what are contempts, but it may enlarge the powers 
ot the courts in these respects and regulate the 
proceedings ” (45). “ Lhe power is not trom stat- 
ute, but of necessity, to be implied because it 1s 
necessary to all other powers” (40). 

One who has been charged with a contempt of 
court may also be proceeded against in a civil suit 
ior damages, and one is no bar against the 
other (47). So, in Louisiana, the court said it was 
a mistake to suppose that the resulting liability is 
limited to a civil action tor damages by the indi- 
viduals who may be prejudiced by the publica- 
tion. Such a contention ignores totally the 
consideration of public morals and public inter- 
ests (48). 


ILL. — PROCEDURE. 


The ancient mode of procedure was that when 
an act had been committed which was calculated 
to obstruct the efficient administration of justice, 
in a given case before a court of equity, the court 
would, either on motion of one of the parties to 
the action or oi its own motion, investigate 
ex parte, and being satisfied that a contempt had 
been committed, direct that the guilty person 
stand committed unless he show cause to the con- 
trary on a certain day. 

This order nisi was served, and if no answer was 
made the accused was arrested and dealt with ac- 
cording to the terms of the sentence; but if the 
accused appeared, he would be heard either by 
the court itseli or by a master, in any way that 
suited the convenience of the court, either by an 
oral examination or by aflidavits, or by propound- 
ing interrogatories (49). However, this has been 
changed somewhat, so that instead of issuing the 
rule nisi, an order is substituted, compelling the 
party to show cause why he should not be com- 
mitted. 

Originally this rule was used when the evidence 
was not directly before the court, but it was con- 
verted into a procedure for determining the whole 
matter on its merits, and the court having the 
party before it, proceeded to try the whole ques- 
tien on the preliminary hearing. 

Thus the answer of the respondent to such a 
rule in a court of law came to have the same 
effect as his answer to interrogatories in the more 
regular practice, and if the accused filed a state- 
ment which would free him from the imputed 
contempt, contradictory evidence would not be 
admitted, and the party would be discharged; but 
in Chancery his answer was not conclusive, and it 
could be inquired into and opposing testiimory 


(45) Cheadle v. State, 110 Ind. 310. 
(46) In re Jesse Cooper, 32 Vt. 254. 

(47) 5 Ired. L. 199 (No Car.). 

(48) State v. Phelps, 45 La. Ann. 1263. 

(49) U. S. v. Anonymous, 21 Fed. Rep. 767. 
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heard (50). When the offense is committed in 
the presence of the court, notice to the offender is 
not required, and it is immaterial whether it is 
spoken openly or presented in a written or 
printed argument (51). When the words are in- 
sulting per se, proceedings need not be discon- 
tinued (52), and the court may proceed to judg- 
ment at once. 

As the right to a hearing is absolute, and can- 
not be denied in a court of any grade (53), an 
attachment must necessarily issue when the act is 
not committed in the presence of the court. Such 
attachment is issuead on an affidavit being filed, 
which affidavit is jurisdictional, and an oversight 
in not filing one cannot be remedied by a subse- 
quent filing of the same (54). Such affidavit is 
entitled in the name of the suit pending in which 
the act occurred, but after attachment has been 
granted the proceedings are in the name of the 
people (55). 

The affidavit must show affirmatively all facts 
which are necessary to give the court jurisdiction, 
and in a proceeding of contempt for a publica- 
tion, if it does not state that the publication was 
made while the trial was pending, the proceed- 
ings will be reversed in an appellate court (56). 
Thus, if the affidavit charge merely that the publi- 
cation “ was false and grossly inaccurate,” such 
affidavit will be held insufficient (57). If the party 
is preceeded against without notice being given 
him of the charge, upon appeal the proceedings 
will be reversed and the accused be given an op- 
portunity to purge himself; and if testimony be 
taken ea parte it will be stricken out (58). The 
punishment for contempt is in a sense ne: a crim- 
inal proceeding, and if the act is committed in the 
Fresence of the court, process need not issue for 
the offender's arrest, and although he leave the 
cowst-room and abscond, the court may proceel 
to sentence him. It would seem, however, that 
this must be done before the close of the term, 
and in the absence of a statute, a contempt com- 
mitted in term time cannot be punished in vaca- 
tion (59). And in California, where the court 


(50) Underwood's Case, 2 Humph. 46. 

(51) Re Woolley, 11 Bush. 95; 7 Wall. 372; 19 
How. 13. 

(52) 1 Cairnes, 484. 

(53) Cooley on Torts, pp. 422-425. 

(s4) Wilson v. Terr., 1 Wyo. 155. 

(55) Bonsen v. Mitchell, 12 Johns. 460. 

(56) State v. Sweatland, 54 N. W. Rep. 415 (So. 


Dak.); Cooley v. State, 65 N. W. Rep. 799 (Neb.); 
Gandy v. State, 12 Neb. 445; Ludden v. State, 31 
Neb. 437; Hawthorne v. State, 45 Neb. 874. 
(57) Worland v. State, 82 Ind. 49. 
(58) Palmer v. Palmer, 18 So. Rep. 721 (Fla.). 
(59) Middlebrook v. State, 42 Conn. 257; Taylor 
. Vv. Moffatt, 2 Blkfd. 305. 





permitted fifty days to elapse from the time the 
act was committed until the defendant was ad- 
judged guilty of contempt, it was held that the 
court was without jurisdiction after such a long 
period of time (60). 

The meaning and intent of the words used will 
be determined by a fair interpretation of the lan- 
guage used (61). Even if defendant's counsel 
deny that any disrespect was intended, the court 
is not bound to accept such statement (62); but it 
nay, in its discretion, accept such explanation and 
permit defendant to go free (63). The construc- 
tion of a publication as bearing upon the char- 
acter of the court is a matter of law for such 
court; and if the court finds that the words are 
obscure and ambiguous, testimony may be ad- 
mitted explaining the meaning (64). 
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“Tf the article is per se libelous, making a direct It 
charge against the court or jury, admitting of one @ Unit 
fair and reasonable construction, and requiring no § cases 
innuendo to apply its meaning to the court, then it § eight 
would be trifling with justice to say the publisher 9% pros 
could admit the publication and deny that he in- 4 7 
tended the plain and unmistakable meaning which §§ thes 
the language used conveys. But when the lan- @ the 
guage used is not per se libelous, and only becomes #20 . 
so and made to apply to the court by use oi the 1 
innuendoes, and if fairly susceptible of an innocent §§ bein 
meaning so far as any reflection upon the court than 
is concerned, and defendant answers under oath uc 
that he used it in a sense not libelous, and declares J >tat 
he intended no imputation upon the court, his the 
answer must be taken as conclusive (65). Con 

In Nebraska the court holds a contempt pro- % 484! 
ceeding to be of a criminal nature in respect to A 
the rules of strict construction which are appli- that 
cable to criminal proceedings (66). SCOP 

Liability. — The responsibility for the publica- § be 
tion is upon the editor of the newspaper publish- trial 
ing the contemptuous matter; that he did not plyi 
write it will not relieve him; but in a New Jersey r 
case the court saw fit to mitigate the punishment @ °45¢ 
when the article had been written by a reporter H 
and printed without knowledge of the editor. the 
Yet in Texas the Supreme Court, in a recent case, for 
decided that where, in contempt proceedings for cam 
inciting and causing the publication of a criticism dire 
of a judge’s judicial action, it appeared that the om 
defendant had no agency in the publication or wit! 
knowledge of it, a commitment for contempt is A 

ere: 
ean Sees nae fact 

(60) In re Foote, 76 Cal. 543. a) 

(61) Henry v. Ellis, 49 Iowa, 205. me: 

(62) Terr. v. Murray, 15 Pac. Rep. 145 (Mont.). 

(63) Morrison v. Moat, 3 Edw. 25. ( 

(64) People v. Wilson, 64 Ill. 194. ( 

(65) Percival v. State, 45 Neb. 741; Fishback v. ( 
State, 30 N. E. Rep. 1088. ( 

(66) O’Chandler v. State, 63 N. W. Rep. 373. ( 
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void, for want of jurisdiction (67). But in New 
Mexico it was held proper to attach an editor who 
published a libelous article on the court, but who 
did not know who the author of it was, either at 
the time of publication or at the time of the 
trial (68). So also in Illinois, where an attach- 
ment was issued against the editor and against the 
proprietor of a newspaper, the court held both 
responsible, although the proprietor showed that 
he took no part whatever in the management oi 
the paper (69). 

Trial by Jury.—In the beginning of this cen- 
tury it was a much disputed point whether a jury 
would not have to be called to try a charge of 
contempt. Blackstone says: “ No freeman shall 
be imprisoned and condemned but by the judg- 
ment of his peers, or by the law of the land.” 

It was argued that the Constitution of the 
United States also guaranteed a jury trial in all 
cases for crime, excepting impeachments; and the 
eighth amendment declared: “In all criminal 
prosecutions the accused shall enjoy the right to 
a speedy and public trial by an impartial jury of 
the State,” etc. But in Hollingworthv. Duane (70), 
the court held that the Constitution gave 
no new rights to the citizens, but merely secured 
the inestimable privileges heretofore enjoyed from 
being abridged or destroyed. 
than Magna Charta. 


It goes no farther 
The provision of the Consti- 
tution refers to those offenses against the United 
States which, had they been committed against 
the separate States, before the adoption of the 
Constitution, would have been considered offenses 
against such States. 

And in an early case in Iowa the court held 
that when an order had been made within the 
scope of the court’s authority, a disobedience may 
be punished by commitment to prison without 
trial by jury, the constitutional guaranty not ap- 
plying to such a case (71). 

The same view was taken in the New Jersey 
case of State v. Doty, already referred to. 

However, in 1889 a case arose in Ohio where 
the defense contended that, as they would be liable 
“for libel if the contempt proceeding was sus- 
tained, the judge against whom the article was 
directed was incapacitated from trying the con- 
tempt; but the Supreme Court held this defense 
without ground. 

Appeal. — Although appellate courts are usually 
erected to hear cases both upon the law and the 
facts presented, yet they are to do this in view of 
a judgment already rendered by a lower court, 





(67) Ex parte Taylor, 31 S. W. Rep. 641 (Tex.). 
(68) In re Hughes, 43 Pac. Rep. 602. 

(69) People v. Wilson, 64 Ill. 194. 

(7o) Hollingsworth v. Duane, Wall. 77. 

(71) Ex parte Grace, 12 Iowa, 208. 











for its own protection, and if in such judgment 
nothing unlawful or unjust is found, it should be 
affirmed, whether in the minds of the judges 
appealed to it was politic or impolitic to set the 
prosecution in motion (72, 73). 

The reason of this is because the contempt may 
consist in the manner of the person committing it, 
a: well as in the matter presented (74). Thus, in 
a direct contempt, regard must be had not merely 
to the words used, but to the surrounding circum- 
stances, the connection in which they were used, 
the tone, the look, the manner and the emphasis. 
lhese give meaning to the words, and might sat- 
isfy every bystander that they were used in an 
ironical and insulting sense. Of such contempts 
the court to whom they are offered, or in whose 
presence they arise, must be the exclusive judge, 
as the punishment should be immediate and on 
the spot (75). The statements of the judge em- 
bodied in the order must be taken as true, for the 
only question to be decided on appeal is, Did the 
court below have jurisdiction? li it did, the order 
must be sustained (76). And the power of one 
court to release a person illegally imprisoned for 
contempt by another court is confined to cases 
where the illegality or want of jurisdiction ap- 
pears from the record of the committing court; 
for it is not competent for the court hearing the 
habeas corpus to inspect and revise the evidence 
upon which the committing court acted (77). 

The same reasoning is applied to contempts by 
publication, for if the article tends to bias the 
minds of the people so that it will be likely to 
prevent getting an impartial jury, or if printed at 
a time when popular opinion is at fever heat, and 
great disregard to the orders of the court is liable 
to ensue, the appellate court will sustain the order. 

When the contempt has not been committed in 
the presence of the court, and there is another 
mode of punishment equally as efficacious, the 
court will not proceed with the contempt pro- 
ceedings. 

“It would seem, therefore, to be the legitimate 
deduction from the opinions of the State courts, 
and from the principle of the matter, that, accord- 
ing to the great weight of authority, the power to 
deal summarily with constructive newspaper con- 
tempts, consisting of the publication of comments 
on matters pending judicially, and calculated to 
influence the due course of the proceedings 
therein, is vested in the superior courts, except so 
far as statutes or constitutions have curtailed it, 


(72) In re Chessman, 49 N. J. L. 144. 
(73) In re Jesse Cooper, 32 Vt. 254. 
(74) Hughes v. People, 5 Colo. 436. 
(75) In re Jesse Cooper, 32 Vt. 254. 
(76) Ex parte Robinson, 19 Wall. 511. 
(77) 5 Coldw. 337 (Tenn.). 





THE ALBANY 


LAW JOURNAL. 





and that it is not wholly clear that courts will 
recognize the power ot legislatures to deprive 
them of what is so irequently an inherent function 
of their beings ” (78, 79). 

ARTHUR C, Mayer. 


AMERICAN BAR ASSOCIATION. 


THE ARRANGEMENTS FOR THE ANNUAL MEETING 
AT CLEVELAND, Ounlto, Next Monrtu. 
fYSHE coming meeting of the American Bar 
which will be held at Cleve- 
land, Ohio, on Wednesday, Thursday and Fri- 
day, August 25th, 26th and 27th, promises to be 
one of great interest to the members of the pro- 
fession. The Hollenden Hotel will be the gen- 
eral headquarters of members during the icet- 
ing, where the annual dinner will be given at 
7 o'clock on On Wednesday 
morning, at 10 o clock, after the address of the 
president, James M. of Nebraska, 
there will be the nomination and election of mem- 


Association, 


Friday evening. 
W oolworth, 


bers, election of the general council, reports of 
the secretary and treasurer, and report of the 
executive committee. Wednesday evening will 
be devoted to reports of standing committees. 
On Thursday morning the annual address will 
be given by John W. Griggs, governor of New 
Jersey, after which special committees on ex- 
pression and classification of the law, Indiin ley 
islation, uniform State laws, Federal Code ot 
Criminal Procedure, patent law, and uniformity 
of procedure and comparative law will report. 
On Thursday evening papers will be read by 
Robert Mather, of Lllinois, on “ Constitutional 
Construction and the Commerce Clause,” and by 
Eugene Wambaugh, of Massachusetts, on “ The 
Present Scope of Government.” On_ Friday 
morning the principal business will be the nomi- 
nation and election of officers, and the transaction 
of miscellaneous and unfinished business. 

The sessions of the Section of Legal Education 
will be held on Thursday and Friday afternoons 
at 3 o'clock, when the following papers will be 
read: “ Primitive Legal Conceptions in Relation 
to Modern Law,” Henry E. Davis, attorney of 
the United States for the District of Columbia, 
and lecturer on the history of law in the Colum 
bian University, Washington, D. C.; “ The Law 
of Insurance in the Law School,” John A. Finch 
lecturer on insurance law in the Indiana Law 
School, Indianapolis, Ind.; “ The Wage of Law 
Teachers,’ Prof. Charles N. Gregory, associate 
dean of the College of Law of the Unive sity of 
Wisconsin, Madison, Wis. 

The meeting on Tuesday evening will be « con- 





(78) Re Hirst, 9 Phil. (Pa.) 216. 
(79) 16 Am. & Eng. Encyclopedia, p  4yo, 
note 3. 


» ierence to be composed of the committee q 
jegal education and admissions to the bar oi the 
American Har Association, the Section of Legal 
Kducation, and representatives of the State, 
county and other local bar associations of the 
United States. 

the sessions of the Section of Patent Law will 
be held on ‘thursday and Friday aiternoons a 
3 oclock. An address will be made by Edmund 
Wetmore, of New York, chairman of the section, 
and a paper will be read by Frank F. Reed, oj 
illinois, on “ Trade Censorship by Equity.” 
Erie will be 
given to the association on Wednesday afternoon 
by the Cleveland bar. 

The officers of the association for 1896-1897 are 
President, James M. Woolworth, 
Neb.; Secretary, John Hinkley, 215 


A steamboat excursion on Lake 


as follows: 
Omaha, 


Francis Rawle, 
Pa. Executive Committee: The president, the 
secretary, the Moorfield Storey, oi 
Massachusetts, officio; Alfred Hemenway, oi 
Mass.; Charles Claflin Allen, of St. 
Louis, Mo.; William Wirt Howe, of New Or 
Section of Legal Education: Edward 
J. Phelps, of Burlington, Vt., chairman; George 
M. Sharp, of Baltimore, Md., secretary. Section 
of Patent Law: Edmund Wetmore, of New York, 
N. Y., chairman; Wilmarth H. Thurston, oi 
Providence, R. L., secretary. 


HE KNEW HOW TIME FLEW. 


treasurer, 
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leans, La. 


THE STAND OppLy Beat 


LEGAL BAND. 


Mere Boy ON THE 


OU can nearly always bet your money on 4 
boy. Boys know some things better than 
even the angels. In an important lawsuit at Clay 
Center the other day, a 12-year-old boy was on the 
stand and testified that he had spent just ten min- 
utes in getting a bucket of water for his mother. 
The question of time was a vital one, and the 
opposing attorney tried to rattle the boy. Finally 
one of them pulled out his watch and proposed to 
test whether or not the boy knew when ten min- 
utes had elapsed. The opposing attorneys on the 
boy’s side of the case strenuously objected to this 
test, for it is well known that nothing is harder 
than to sit still and gauge the passing of time. 
The judge ordered the test to be made, however, 
and after the court-room clock had been stopped 
and every chance removed for the boy to play 4 
sneak, the trial commenced. 

The stillness in the room became oppressive. 
F very watch was drawn, and the eyes of the multi- 
tide rested upon the youngster, who chewed gum, 
swung his foot against the round of his chair, and 
guzed placidly out over the benches, as though the 
proceedings had mighty little interest for him. 
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Two, jour, six minutes passed, and still he made 
yo sign. Lhen the attorneys commenced to worry 
him. 

“Isn't time about up?” asked one of them. 

“ Nope,” sententiously responded the boy, as he 
changed the cross in his knees. Seven and eight 
minutes passed. 

“ Haven't you got that water pumped yet?” said 
the attorney in a tone which was intended to con- 
yey the belief that ten minutes had more than 
passed. 

“Reckon not,” again replied the boy, and his 
own attorneys began to chuckle. Nine minutes 
passed, and tick, tick, tick, went the seconds 
towards the ten-minute mark, and up to exactly 
three seconds before the limit, when the boy 
drawled out: “I think I’ve got that 
drawed.”’ 

The people burst into applause, and after the 
) trial, when the boy was asked to explain how he 
hit off the time so correctly, he replied: “ Oh, 1 
just sorter knowed, that’s all.””.— Kansas City 
Journal. 


water 


— —— 


INSTRUCTION IN FEDERAL PROCEDURE 


A’ MBER of the law schools of the country 
are now giving lectures upon Federal pro- 
cedure. The Law School of the Columbian Uni- 
| versity, of Washington, as befits a school at the 
center of Federal law, seems to treat the subject 
more liberally than any other. In its examina- 
tion of its post-graduate class candidates for the 
degree of LL. M., sixteen question were put on 
» the subject of Federal procedure alone. The 
» scope of the examination can be seen by the fol- 
_ lowing questions: 

“ How far are writs of error or appeals allow- 
) able at the same time, in the same case, to the 
| Supreme Court and the proper Circuit Court of 
Appeals?” 

“Are the requirements of the act of March 3, 
1887, as corrected by the act of August 13, 1888, 
as to the districts in which suits should be 
brought in Circuit Courts applicable to suits by 


and against all aliens? If you answer in the nega- 
tive, state further by what reasoning the natural 
import of the language of the act should be thus 
restricted.” 

“ Are there questions outside of Federal law on 
which the Federal courts are not controlled by 


the decisions of the State courts? 
some of them.” 

When it is seen that there were thirteen other 
questions equally searching, it is not surprising 
that one of the justices of the Supreme Court of 
the United States, to whom the questions were 
shown, remarked, with great surprise: “ You 
don’t expect me to answer all those, do you?” 

The students, however, who had heard numer- 
ous lectures on the subject, presented extremely 


And if so, state 





satisfactory examination papers. The answer of 
one of them to the question first quoted was as 
follows: 

* The Federal courts do not allow a party to 
hang his case on more than one peg. So that 
where a party has a chance to go up either to 
the Supreme Court directly or to the Circuit 
Court of Appeals, he must make his election as 
to which he will do; he cannot do both. 

* Where a person in a Circuit or District Court 
has raised the question of the jurisdiction of the 
court, and the case is decided against him, he 
can either go up to the Supreme Court directly, 
under section 5, act of 1891, on the question of 
jurisdiction alone, or he can go up to the Cir- 
cuit Court of Appeals for that circuit on the 
merits of the whole case. In that court the juris- 
dictional question may be raised, and that court 
can certify it up to the Supreme Court, if it 
wishes, and after decision in that court, the party 
can ask for a writ of certiorari from the Supreme 
Court, or go up on appeal or writ of error (pro- 
vided the case involves more than $1,000 besides 
costs) to the Supreme Court, according as the 
case is or is not made final in Circuit Court of 
Appeals by section 6, act of 1891. But the party 
cannot go up to the Supreme Court on the juris- 
dictional question and at the same time go up to 
the Circuit Court of Appeals on the merits. He 
must make his election which he will do. 

“But one party may go up to the Supreme 
Court on the jurisdictional question, and the other 
party at the same time go up to the Circuit Court 
of Appeals on the merits, if he is also dissatisfied. 

* But in such a case the Circuit Court of Ap- 
peals will delay proceeding in the case until the 
Supreme Court decides the jurisdictional ques- 
tion.” 

It is interesting to note that the last case on 
this subject, which was cited by name by a large 
number of the students, was decided February 1, 
1897 — Robinson y. Caldwell (165 U. S. 359) — 
while the examination was held in the early part 
of June. One of the students cited by name no 
less than fifteen decisions of the Supreme Court 
in his answers on the subject of Federal proce- 
dure. 


—————»> 


A SLIP OF THE TONGUE. 


Justice Fretp ENJoYED THE JOKE, BUT Dip Not 
CompLy WITH THE REQUEST. 

MNVHE correspondent of a great eastern daily 

newspaper narrated in a group of friends the 
other day, says the New York Tribune, how a slip 
of the tongue destroyed his chances of obtaining 
some matter he was seeking earnestly, and in- 
volved him in an unpleasant experience with one 
of the Supreme Court justices. He received a let- 
ter instructing him to see the chief justice and the 
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associate justices of the Supreme Court, and ask 
each of them to contribute to the columns of his 
paper a short essay on a subject pertaining to the 
history of the Supreme Court. He glanced over 
the note of instructions hurriedly, and when he 
met Justice Field a short time later he was not cer- 
tain of its contents. To refresh his memory, he 
drew the letter irom his pocket and began to read 
from it to the associate justice the instructions 
which had been sent to him. In the body of the 
letter was this sentence: 

* Of course, the old duffers do not expect to be 
paid for this work,” the correspondent read hur- 
riedly, and he ran right into this sentence before 
he knew where he was. He stopped in the middle 
of it, and was about to omit the remainder, when 
Justice Field says: 

“ Hold on — what is that? 
a moment.” 

* Oh, that’s of no consequence, judge,” 
correspondent. 

“Just let me look at it for a minute,” said 
Justice Field. He glanced over the correspond- 
ent’s shoulder and read the sentence. There was 
a twinkle in his eye that showed that he appre- 
ciated the humor of the situation, but the corre- 
spondent said to himself: “ This ends my search 
for essays.” It did not end the search, but it 
might as well have ended it, for none of the essays 
were ever written. Justice Field appreciates a 
joke, but he does not like to encourage it at his 
own expense. 


Let me see that for 


said the 


——__¢@ — 


MADE LEARNED BY LAW. 


REBUKE ADMINISTERED BY THE VETERAN TO THE 
New OFFICERS OF THE Court. 


N the territorial days, before Lowa had attained 
the dignity and prestige of Statehood, when 
the population consisted almost entirely of pio- 
neers and Indians, and the territory was a veri- 
table terra incognita to the far east,there was heard 
in the United States District Court a noteworthy 
bit of gentlemanly sarcasm well worthy of repeti- 
tion, says the Chicago Times-Herald. 

Gilman Folsom, of the Iowa City bar, wit, 
scholar and veritable old-school gentleman, had 
occasion to try a case in that court before a judge 
confessedly young in years and professional ex- 
perience, who had secured the place because of 
political influence rather than on account of his 
eminent fitness for the judicial ermine. Opposed 
to Folsom in the case was the United States dis- 
trict attorney, who, like the judge, had been ap- 
pointed for political reasons instead of his ability. 

During the trial of the case Folsom, with true 
professional courtesy and politeness, continually 
referred to and addressed the district attorney as 
“my learned opponent.” The judge was also char- 
acterized as the “learned court.” The district 
attorney, fully conscious of his own shortcomings, 
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and realized the little claim he had to the adjec. 
tive, felt instinctively that he was being made 
subject of ridicule. He fidgeted around until it 
seemed to him that patience had ceased to be, 
virtue, and then appealed to the court, asking that 
Mr. Folsom be required to desist in his persisten 
sarcastic references to him as “ my learned oppo. 
nent.” 

When informed by the court that his sarcasm 
was unnecessary and uncalled for, Folsom looked 
up with a well-affected air of surprise and said, 
with the inimitable accent and grace of the old- 
school gentleman: 

“1 saheastic? 
that I was sahcastic. I said he was leahned, and 
he certainly is.” 

He then proceeded with his argument as though 
nothing had happened, continually referring to the 
district attorney and the judge as learned. The 
judge soon interrupted him, and administered a 
stern rebuke for his persistent sarcasm, telling him 
it must cease. 

Folsom protested, saying: 

“ But, your honor, I simply said he was learned, 
and | insist that he is.” 

He then turned to the United States statutes, 
and read tothe court the statute providing for the 
appointment of men who shall be learned. in the 
law as judges and attorneys of the District Courts 

Closing his book and removing ais glasses, he 
continued: “So, your honor, you see that he is 
learned; not in the sense your honor is learned, 
not in the sense I try to be learned, but from the 
fact, your honor, that he is made learned by act oi 
congress!” 

No further objection was made to his sarcasm. 


a + — 


Legal Laughs. 

It was in a local damage suit against a rail- 
road, and the medical experts were having their 
innings. Indeed, if the whole truth is to be told, 
some of them were having their ‘ outings,” for 
the counsel for the railroad company, an uncom- 
monly astute and keen lawyer, who, in fact, knew 
more anatomy and physiology than some, if not 
most, of the expert witnesses for the plaintiff, 
handled them without gloves and without mercy, 
either for their feelings or their professional repu- 
tation. In this way several of the doctors who 
had taken the stand with a self-satisfied, non- 
chalant, know-it-all sort of air left it crestfallen 
and mad all the way through, like a feline whose 
fur had been stroked the wrong way. Then the 
plaintiff's lawyer called their leading expert, a 
well-known young Albany physician, who was 
not only well up in his anatomy and kindred sub- 
jects, but had been “up against” railroad attor- 
neys before, in similar cases, and was not easily 
unhorsed. Being thus on his mettle, and in a 
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meastire prepared for rough handling, he was not 
the easiest man in the world to “rattle.” The 
all-important question at issue was as to the ex- 
tent and nature of the injuries sustained by the 
plaintiff, a woman, and when the witness was 
turned over to the tender mercies of the railroad 
attorney's astute counsel, for cross-examination, 
there was a wicked gleam in that lawyer’s eye and 
an air of confidence which said, as plainly as 
words could do: ‘ Here’s another victim; watch 
me tangle him up!” 
manikin, 


The defense had an ana- 
which had been brought into 
requisition, playing an important part in the plan 
of the attorney to show how little the medical 
experts really knew. 


tomical 


‘You have made a study of the human anat- 
omy, | presume?” asked the railroad’s attorney, 
insinuatingly. 

“Yes, somewhat,” mildly replied the , young 
but alert disciple of A®sculapius. 

“What do you think of this model?” 
next question shot at the physician. 

‘T don't think much of it,” was the reply, not 
quite so meekly given. 

“Ah! You don’t, eh?” roared the attorney, 
licking his chops, figuratively speaking, of course, 
over the meal he had already enjoyed, and pre- 


was the 


paring for another choice morsel, for his appetite 
for doctors seemed to be insatiable, growing with 
what it fed upon. 

“Well, really, doctor,” he went on, in his most 
insinuating tone, and sheathing his claws for the 
nonce, while he prepared to make the final and 
fatal spring upon his supposedly unwary victim, 
“won't you be kind enough to tell the court and 
jury what is the matter with this model?” 

“Merely that its maker has taken many 
liberties with nature,’ meekly replied the young 
surgeon. “It’s out of proportion, has too many 
sins of omission and commission, and is faulty all 
the way through.” 


too 


“Ah, that’s your opinion as an expert, is it? 
Well, doctor, do you think you could produce a 
better one?” demanded the attorney, as he glared 
over the top of his gold-bewed eye-glasses at the 
witness for whom he was preparing such a neat 
little trap. 

“Most certainly I do,” was the quiet but posi 
tive reply of the surgeon-witness. 

“Have you ever made a model which was bet- 
ter than this one?”’ was the next query which the 
lawyer snapped at him. 

‘I have.” 

“How many of them?” 

“Two.” 

At this point the judge, who had been an inter- 
ested listener, took a hand in the examination. 

“Will you kindly bring your models into court 
to-morrow morning, doctor, in order that we may 
have the benefit of them in the further trial of 
this cause?” asked the judge. 





“Certainly, your honor,’ was the reply of the 
witness, with a merry twinkle in his mild, blue 
eyes. “ With the greatest of pleasure, if their 
mother will consent to their remaining out of 
school long enough.” 

There was a momentary silence. Then as the 
full import of the doctor’s reply dawned upon the 
court, lawyers and spectators, every face broke 
into a smile, which in most cases became audible. 
The court, too, joined unrestrainedly in the ger- 
eral merriment, while the railroad company’s at- 
torney, himself unable to entirely restrain his 
facial muscles, remarked sotto voce to the witness 
who had so cleverly turned the tables upon him: 

“That will do; you are excused!” 


English Notes. 

The death is announced of Sir Joseph Henry 
Warner. He was called to the bar in 1863, and 
in 1872 was appointed counsel to the chairman of 
committees of the house of lords. He 
knighted in 1892. 

Sir William Harcourt wore, at a fancy dress 
ball recently given by the Duchess of Devonshire, 
the state robes worn by his ancestor, the first 
Lord Harcourt, when lord chancellor of England, 
from 1712 to 1714. 


was 


The late Mr. Joseph Travers Smith, solicitor, 
left personalty to the value of £209,314. 
ous hospital and excellent 
receive but the Solicitors’ 
and the United 
Clerks’ Society are both left out in the cold. 


Numer- 
other institutions 
liberal 


Benevolent 


legacies, 


Association Law 


The form of oath in courts of justice was re- 
ferred to in the house of commons recently, when 
Sir W. Foster asked the attorney-general whether 
he had considered the form in which the oath 
was administered in courts of justice in England 
with reference to the sanitary objections urged 
against it, and whether it was the intention of the 
government to make any proposals for amending 
the law so as to abolish the objectionable prac- 
tice known as kissing the Book. The attorney- 
general, in reply, said: “TI can only repeat my 
reply to the honorable member that IT think the 
sanitary objections to the present method of ad- 
ministering the oath have been somewhat exag- 
gerated. Personally TI believe the option at 
present existing of swearing in the Scotch form, 
which is becoming every day more generally 
known, is sufficient. It is not the intention of the 
government to amend the law, at any rate during 
the present session. 

The power of the court to compel the publisher 
of a libel to disclose the identity of the author 
was asserted by Mr. Justice Bruce in a case which 
recently came before the Court of Appeal. The 
alleged libel had appeared in the West Cumber- 





88 


THE ALBANY LAW JOURNAL. 





SE, 





land Times. The owners of that journal, when 
sued, admitted the publication and assumed full 
responsibility for it; but they pleaded an ample 
apology and the payment into court of a sum of 
money which they deemed sufficient to satisfy the 
plaintiff's claim for damages. The plaintiff then 
applied to Mr. Justice Bruce for an order com- 
pelling the defendants to produce for his inspec- 
tion the original manuscript containing the de- 
famatory matter, and the judge granted the appli- 
cation. Upon the appeal the order was reversed. 
The Appellate Court said the rule was not to 
order the defendant in an action for iibel to reveal 
the name of the person who gave him the infor- 
mation or materials for the publication. The 
judges would not decide that it could never be 
done; but if it existed, it was a discretionary 


power not to be used unless there were special- 


circumstances, and there were none in this par- 
ticular case. 


Legal Hotes. 


The Pennsylvania Supreme Court holds, In re 
Grimm's Estate, that a liquor license is a per- 
sonal privilege which ends with the life of the 
grantee; that it is not assignable by him, does 
not go to his personal representatives, and is not 
an asset of his estate. 

In Texas juries are the judges of the law and 
the facts in Justices’ Courts. In Bexar county, 
at an early day, a jury in a Justices’ Court de- 
clared the statute prohibiting the sale of intoxi- 
cating liquors on Sunday to be unconstitutional, 
and their decision has now become stare decisis 
in that county. 


With the July number a new management 
takes hold of the Minnesota Law Journal. 
Charles S. Roberts manages the publication, and 
promises to “bring the Journal down to some 
system as to its date of issue and the character 
and arrangement of its contents.” It will be 
issued the 20th of the month hereafter. 


A recent compilation of a legal directory 
shows that there are in Chicago nearly 5,000 
lawyers attempting to earn a living. This is a 
lawyer to every 350 of the inhabitants. It may 
also be said that the great bulk of legal business 
in Chicago and its environs is transacted by not 
more than too law firms, and this leaves about 
4,900 to skirmish around and eke out an exist- 
ence the best way they can. Many fail to do 
even that much. 

There was a breach of promise suit in the 
Sheriff's Court the other day, in which the evi- 
dence presented was quite as amusing as the 
famous case to which Mr. Pickwick was a party. 
Miss Eliza Lily James, a dressmaker, aged 28, 
claimed £500 damages from Herbert Lawrence 
Crisp, a greengrocer, for refusing to marry her. 








She recited his attentions to her for several yeay 
until last February, when he wrote a letter brea. 
ing off the match. Some of the previous corr. 


spondence, which was read in court, wa Bi 
heartrending, including a letter written by th Offi 
defendant while he was ill, in which he droppafm He 
into poetry and expressed his intentions apm ‘¢ 
follows: that 
“When I am fat urer 

And off my back, banl 

I shall come back note 

To the lass I lack.” to! 

The jury awarded the plaintiff damages to th - 
amount of £175. — London Cor. Chicago Record oo 
Dan Balling yesterday sued his wife, Lotti s 
Balling, for a divorce, because on July 17, 188% as 
she took a bath, says the Kansas City Time 4, 
He says the ablutions were performed withow§ ,., ; 
his knowledge or consent, and that he was kep}) <, . 
in ignorance of them until three months thereB® anc 
after, whereupon he immediately left her, and haf ihe 
since continued to live apart from her. The ‘ 
balneary breach of the marriage ritual was con- bye 
mitted at Washington Park in company with of 
three other people of diversified sex. Mr. Ballingy "“* 
says: “ There was no excuse for my wife to g wane 
bathing in Washington Park lake. We haveip’ * 
porcelain-lined bathtub at home, with hot an/ ail 
cold water on tap. and standard brands of soap jury 
and sponges that look like a summer squash, ané — 
she can even have ammonia put in the water % J 
she wants it. But no—she must go to Wash Rep 
ington Park and put on little old dinkey bath. Cc 
ing svit about as big as a pocket handkerchief Sim 
and paddle around in the water with her barge Cod 
feet. Bah! The thought disgusts me!” use 
The practice of granting parliamentary divorces ther 
has not wholly passed away in Great Britain, buf 
still prevails where the domicile of the parties if °° 
in Ireland. The English Divorce act of 18% 
which empowered the courts in England to grant whi 
absolute divorces. did not extend to Trelanie 
where the courts might decree a judicial separ “** 
tion of the parties from bed and board, but coulife {°* 
not wholly dissolve the marriage relation. On Rep 
the 2d of Tuly there came before the house oi E 
lords a bill to divorce Lieut.-Col. Alfred L. Sin pur 
clair, of the Indian Staff Corps. from his wife ven 
Isabella Sinclair. to whom he was married aff of \ 
Bombay in 1878. He had already procured anf Pos: 
absolute divorce in the English Divorce Court whi 
but the validity of this decree was questioned on Stak 
the ground that he was a domiciled Trishman tho 
over whom that court had no jurisdiction. Th tere 
bill was ordered to a second reading unon the scl 
recommendation of the lord chancellor. The ef ©on 
tablished rule of the house is to pass a divorce Re (M: 
bill relating to Trish parties where the proof [Ki 
would justify a court of law in FEneland in grant ?- | 
ing a decree dissolving the marriage. E 
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Hotes of Recent Amevican Accisions. 


Banks and Banking — Knowledge of Bank 
Officer. —In Gunster v. Scranton Illuminating. 
Heat & Power Co. (37 Atl. Rep. 550), decided by 
the Supreme Court of Pennsylvania, it appeared 
that the vice-president of a bank was also treas 
of a corporation doing business with the 

As such vice-president, he discounted two 


urer 
bank. 
notes of the corporation, and placed the proceeds 
to its credit, and as treasurer of the corporation 
drew a check on the bank, with which he ob- 
tained two drafts of the bank, signed himself as 
vice-president to his order as an individual, and 
appropriated the proceeds to his own use. It 
was held that his knowledge, as vice-president, of 
his intent to misappropriate the funds obtained 
on the drafts, was not the knowledge of the bank, 
so as to enable the corporation to set off the 
amount obtained by him on such drafts against 
the notes of the corporation. 


Criminal Practice —Grand Juries — Presence 
of Other Parties. — No person, other than a wit- 
ness undergoing examination and the govern- 
ment attorney, can be present at the sessions of 
a grand jury; and an indictment should be 
quashed where an expert witness remained in the 
jury-room while another witness was being ex- 
amined, and put questions to him. (United States 


vy. Edgerton [U. S. D. C., D. (Mont.)], 80 Fed. 
Rep. 374.) 


Criminal Law — Use of Dangerous Weapon 
Simple Assault — Conviction. — Under Pen. 
Code 1895, art. 592, subd. 3, providing that “ the 
use of a dangerous weapon, or the semblance 
thereof, in any angry or threatening manner, with 
intent to alarm another and under circumstances 
calculated to effect that object. comes within the 
meaning of an assault,” such use of a loaded gun. 
which is incapable of being fired, because of a 
broken firing pin, is a simple assault, and not an 
aggravated assault. under article 601, as with a 
deadly weapon. (Pearce v. State [Tex.], 40 S. W 
Rep. 806.) 


Easement — Adverse Possession. — Where the 
purchaser of a tract of land through which the 
vendor had granted to a railroad company a right 
of way had for fifteen years been in the adverse 
possession of the land, including the right of way, 
which the company had originally marked by 
stakes, the right of the company was barred, al 
though the company had, within fifteen years, e1 
tered upon the land and restaked the right of way. 
such a re-entry not being sufficient to break the 
continuity of the purchaser’s adverse holding. 
(Maysville & Big Sandy R. R. Co. v. Holton 
[Ky. Ct. of App.], Ky. L. Rep., Vol. xix, No. 1, 
p. 1.) 


Easement —Implied Reservation. — 1. Where 





an owner of a tract of land has made and main- 
tained a private way over his land to a public 
highway, and such way is his only means of in- 
gress and egress to his home, sells and conveys 
to another a portion of it, lying on the public 
highway, and is thereby deprived of all access to 
the highway, except by the way he had previously 
constructed and maintained, and which passes 
through the granted part, and the facts were well 
understood by both parties at the time in such 
case, the way is reserved to the lands of the 
grantor by implication, although the deed con- 
tains a covenant against incumbrances. 2. It is 
a general rule that one cannot derogate from his 
grant; so that to warrant the inference of a way 
reserved by implication, it must be one of strict 
necessity to the remaining lands of the grantor; 
it is not merely a matter of convenience, and if 
the grantor has another mode of access to his 
land, however inconvenient, he cannot claim a 
way by implication in the lands conveyed, though 
he may have been in the use of a way over it to 
a public highway at and a long time before the 
conveyance, and of which the grantee had notice 
at the time. (Meredith v. Frank et al. [Ohio Sup. 
Court], Ohio Legal News, Adv. Sheets, Vol. lvi, 
p. 280.) 


Estoppel — Purchaser of Mortgage Note. — 
Where plaintiff, at the time he took the assign- 
ment of the mortgage made by a corporation, was 
aware that it was given to secure a loan made for 
the purchase of the stock of another corporation, 
he is estopped to claim that the mortgage was 
void, because given in an ultra vires transaction. 
(Woodcock vy. First Nat. Bank of Niles [Mich.], 
71 N. W. Rep. 477. 


Landlord and Tenant — Holding Over.— Sick- 
ness of a lessee at the end of his term does not 
excuse him from promptly vacating the premises, 
as against the lessor’s right to treat his failure to 
do so as a renewal. (Mason v. Wierengo’s Es- 


tate [Mich.], 71 N. W. Rep. 480.) 


Torts — Injuring Plaintiff's Business. — For de- 
fendant, who sold the same kind of goods as 
plaintiff, to threaten to discharge its employes if 
they traded with plaintiff, and to tell them that 
their pay checks, made good for merchandise at 
‘s store, and non-transferable, would not be re- 
ceived when they had passed through plaintiff's 
hands, is not actionable, though having the result 
mtended — of injuring plaintiff in his business. 
(Robison v. Texas Pine Land Assn. [Tex.], 40 
S. W. Rep. 843.) 


Will — Trust. — Testator devised $20,000 in 
trust for his niece, the income to be paid to her 
for life with remainder over, with the provision 
that, if at any time she should desire to increase 
her income ‘by an annuity, the trustee could at 
her request invest any part of the fund in an an- 
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nuity for her. By codicil he added $10,000 to the 
bequest. Held, that the provision in regard to 
the purchase of an annuity does not destroy the 
trust so as to authorize the trustee to pay directly 
to the beneficiary the whole trust fund, to dispose 
of as she might think proper. (In re Lejee's 
Estate [Penn.], 37 Atl. Rep. 554.) 


Hotes of Recent English Accisions. 


Husband and Wife — Deed of Separation — 
Covenant Not to Molest — Proceedings Instituted 
Abroad — Injunction. — By a deed of separation 
which was entered into by a husband and wife to 
terminate certain divorce proceedings, the hus- 
band covenanted not to molest his wife or to in- 
stitute any proceedings for restitution of conjugal 
rights. The husband recently served on the wife 
in England notice that he intended to proceed in 
the court at El Paso, Texas, for’a divorce on the 
ground of desertion, the desertion alleged being 
the separation which had taken place under the 
deed, and also that he intended to examine wit- 
nesses in England. The plaintiff in the present 
action asked for an injunction to prevent the hus- 
band from molesting her and for the damages she 
had been put to by means of his breach of the 
covenant. Held, that although the bona fide tak- 
ing proceedings for divorce in England after such 
a deed would not amount to molestation, yet, tak- 
ing proceedings, as the husband had done, in 
America, when both he and his wife were British, 
was vexatious and unreasonable, and amounted 
to a breach of the covenant. An injunction was 
therefore granted restraining him from doing any 
act or taking any proceedings in this countrv, 
and £15 damages given to cover the expenses rhe 
wife had been put to. (Hunt v. Hunt [H. C. oi 
J., Q. B. Div.], Law Times, July 10, 1897.) 

Married Woman— Restraint on Anticipation ~- 
Admission Defeating Life Interest — Estoppel.- - 
Under an indenture, dated the 26th of June, 1867, 
Lady Bateman, a married woman, was entitled 
to the rents and profits of certain estates, called 
Kelmarsh and Shobdon Court, during her life, 
for her separate use without power of anticipa- 
tion, with a proviso that, if at any time she 
should succeed to an income in her own right of 
£8,000 or more per annum for her separate use, 
her interest in the estates should determine, and 
they should be held upon trust for her husband, 
Lord Bateman. In July, 1886, Lady Bateman be- 
came entitled to a life interest in certain estates 
in Norfolk and Suffolk. On the 4th of March. 
1&90, Lady Bateman, in order to assist her hns- 
band to make an arrangement for the mortgage 
of his interest in the Kelmarsh and Shobdon 
Court estates, executed a deed-poll, whereby, she 
admitted that her life interest in the Kelmarsh 
and Shobdon Court estates had determined under 





the proviso, and released her life interest in fay 
of her husband and his mortgagee. It was subs 
quently ascertained that Lady Bateman’s interey 
in the Norfolk and Suffolk estates did not, as 4 
first supposed, amount to £8,000 per annum. |; 
an action by Lady Bateman for a declaration 
that her admission was not binding on her, an/ 
that notwithstanding the deed-poll she was enti. 
tled to the income of the Kelmarsh and Shobdo 
Court estates: Held, that Lady Bateman was no 
estopped by her admission from showing wha 
the facts really were; and that, whether she pur 
ported to assign or release her life interest, or t 
admit that it had determined, it came to the sam 
thing, she was by her own act depriving herself 
of the benefit of the restraint on anticipation 
which was inseparably connected with the life in. 
terest; and that consequently, notwithstanding 
the deed-poll, she was entitled to the income o 
the Kelmarsh and Shobdon Court estates. (Lady 
Bateman v. Faber [H. C. of J., Ch Div.], Lay 
Times, July 10, 1897.) 


Will — Construction — Illegitimate Child Con- 
prised in “ Issue.” — A testatrix, by her will maé 
in July, 1879, gave the income of certain persona 
property amongst her nephews and nieces ani 
great-nieces therein named, Mary Addams being 
one of the nieces so named, and she directed that 
if any of them should die leaving issue him or 
her surviving, such issue should take the share oj 
income which his, her or their parent would have 
taken. Mary Addams had, in 1865, gone through 
the ceremony of marriage with her deceased sis. 
ter’s husband, and had a daughter, Gertrud& 
Susannah Addams. The testatrix, by her will 
gave other property in trust for “ my niece Mary 
the wife of F. H. Addams, for life, free from the 
control of her present or any future husband. 
and upon the death of Mrs. Addams in trust for 
her daughter, Gertrude Susannah Addams, if liv- 
ing, absolutely,” and by a codicil she gave certain 
chattels to “Gertrude Susannah Addams, my 
great-niece.” Mary Addams survived the testa 
trix, and died leaving Gertrude Susannah Addams 
living, and the question was raised whether Ger- 
trude Susannah Addams, being illegitimate, was 
comprised in the word “issue” so as to be enti- 
tled to the share of the income of the persona! 
property to which Mary Addams was in her life- 
time entitled. Held. that although the word 
“issue,” which in this will meant “ children.” 
must prima facie be taken to mean legitimate chil- 
dren, the testatrix, by describing her niece Mary 
as the wife of Mr. Addams, and referring to Ger- 
trude as the daughter of such niece, and (in the 
codicil) as her own great-niece. had declared that, 
for the purposes of the will. Gertrude was to be 
regarded and taken as legitimate. and held that 
she was entitled to the share. (Re Walker. de- 
ceased: Walker v. Lutyens [Ch. Div.], Law 
Times, July 10, 1897.) 
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